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Abstract . The Swedish Ombudsman --- Referring to its annual report |n the present paper the
author explains the annua report, 2008/09 of the Swedish Ombudsman (Justitieombudsméannens
ambetsberéttel se 2008/09), then he sketches establishment and growth of the Ombudsman system of
Sweden. He is impressed by the fact that the system was devised in the struggle between political
powers; one of the king and the other of the people. It has enabled to maintain a fair balance between
powers, to prevent corruption among the public sectors, and aso to secure legal stability in the nation.
He believes that such a system as the Swedish Ombudsman should hopefully be introduced into
Japan, especialy in the nowadays political situation there.
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Abstract . Restorative Justice Developments in Europe:Sustainable Success This study describes
background, reasons and facets of the success of Restorative Justice(RJ) developments in Europe in
the last 20 years. It gives definitions and describes goals of RJ. It looks at the historical development
in the last decades. It brings together the main dimensions of the recent RJ developments in Europe. It
argues among others from a constitutional principle in favor of RJ, the rediscovered principle in
Criminal Justice. Victim Offender Mediation is a well introduced widespread RJ measure. RJ
measures are applicable in cases of serious crimes. A variety of RJ projects is described. A redistic
comprehensive picture of RJ measures in Europe is given. Restorative practices have deeply
influenced criminal justice in Europe and have started to transgress the limits of criminal justice. The
authors deal with concerns and skeptic counterarguments. All in all, the success of RJ measures
cannot be denied, a situation that has caused a positive position of recent publications for practitioners

2009 12 16

that reinforce the application of RJ.

Key words : Victimology, Restorative Justice, Europe, Alternative to punishment, Justice

Introduction

In recent years Restorative Justice (RJ) has
made great progresses in KEurope and has
received considerable attention from scholars,
professionals and politicians. Different models
and approaches have been developed and
experimented with. Some traditional practices
have enjoyed a revival. RJ is considered as an
element of victim related policies of ultimate
importance. RJ is often seen as an alternative
to established models of trial and punishment.
This alternative provides active roles for
victims, for offenders and for the community.
This study aims to explore some of the

possibilities and limits of RJ developments in

Europe. It demonstrates the road to success as
a difficult and stony road. The results are so
convincing that the landscape of criminal

justice in Europe is sustainably changed.

1 Definitions and Goals of RJ

There are many definitions of Restorative
Justice (RJ). One definition calls it a process
whereby all parties with a stake in a
particular offence come together to resolve
collectively how to deal with the aftermath
of the offence and its implications for the
future (Marshall 1999). Other more material
definitions stress the outcome: the restoration
of damages to the victim(s) and also to the

community (Weitekamp 1999). Restorative

1 Dobrinka Chankova Professor for Criminal Law at the South West University in Bulgaria and was
for nine months JSPS Fellow at the Tokiwa International Victimology Institute.

2 Gerd Ferdinand Kirchhoff Professor of Victimology, Graduate School of Victimology and member of
the Tokiwa International Victimology Institute in Mito, Ibaraki, Japan.
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philosophies include not only the way of
reacting towards crime. They are used to
address a wide scope of problematic areas which
cannot adequately be tackled by repressive
measures, like" bullying” in schools, labor
conflicts, migration problems, mass crimes.
Restorative philosophies have transgressed
the level of criminal justice (Parmentier 2001;
Weitekamp and others 2003). This paper is
concerned about RJ and the criminal justice
systems.

In its original form RJ was considered to be
a new way of thinking about crime and
criminal justice, emphasising to heal the ways
in which crime hurts relationships between
people in a community. Crime is seen as
something done against a victim and against
the community-not simply as a lawbreaking
act that violates the state,. it 1s the view in the
usual vertical repressive criminal justice
systems. RJ involves the victims as well as the
offenders. Restoration of the harm of victims is
possible only when offenders take responsibility
for their actions and for the harm they have
caused. RJ aims at getting the community
involved in a variety of preventative and
responsive programs to bridge gaps between

build their
strengthen community bonds (Zehr 1985).

people, sense of safety and

2 RdJ and the Traditional Justice

It is interesting to observe that the concepts
used in both systems, the horizontal restorative
and the vertical punishing criminal justice
system, sound sometimes very similar. The
underlying values of a RJ approach are - not
unlike those in traditional justice - respect
for the dignity of everyone affected by the
crime. However, the consequences and the
interpretations of these values are indeed

different.

Both systems serve social control. While the

14

traditional repressive vertical systems try
to achieve social control via repression of
offenders, the means of RJ systems are
different: The goal is social control not by
repression but by understanding, by stressing
the need for healing, and for the insight
into accountability. The emphasis on the
community as a stakeholder in the solution is
proof enough for the social control aspect. In
contrast to the traditional criminal justice
response, priority is given to addressing the
human needs of participants and empowering
them to communicate their thoughts and
feelings in an open and honest way. Another
way of looking at this could be systemic, with
exclusion as the consequence of the vertical
system while the horizontal system seeks to
include.

We use expressions like* restorative justice”
and in this context the term “ processes”,
but we challenge the reader to reconsider:
Obviously,” criminal justice processes” are the
traditional contemporary formal prevailing
responses to crime. It suggests itself that we
speak of restorative" justice” and that we
think in terms of* processes” - while intended
was an alternative way of thinking (see the
first declarations of the Kitchener Victim
Offender Reconciliation Programs - famous
under the acronym VORP).

and punishment contradict each other. The

Reconciliation

horizontal way of interactive solutions was to
substitute the vertical way of social control via

repression of offenders.

3 Constitutional Considerations

Usually in the discussion about RJ an
important constitutional aspect is silenced. In
a modern understanding of the relationship
between citizen and state, the state is bound
by the principal of proportionality. Exercised

repressive measures must correspond to the
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necessity of control - if the same control can be
achieved by less burdening measures, then
these milder must always have priority. If a
milder means exists for the realization of
public purposes a means that does not
burden the citizen more than absolutely
necessary - then the respect for the dignity
of man forces to use this milder means.
This constitutional principle influences all
interactions between state and citizen. It
overshadows - or better enlightens - criminal
law as well. Horizontal efforts of social control -
since they demand less state force! - have
priority before repressive vertical efforts. It is
against human dignity if the state uses
repression when milder means lead to the
same success. Doubts whether the horizontal
means are equally successful, would lead to
-in dubio pro

their application as well

libertate. Louk Hulsman has convincingly
warned against the use of language that stems
from the “ old”

1998). Nevertheless, we need the old language

way of thinking (Hulsman

to make clear what the old language' silences”
1989). The difference of

speaking and silencing, of communication and

(Luhmann-Fuchs

non-communication cannot be dissolved.
Exactly this the reason why we contrast
with the traditional

restorative solutions

criminal justice proceedings.

4 RJ as a Rediscovered Principle
Restorative social control solutions appear
in two basic forms: 1. They can be independent
from the traditional criminal justice system. 2.
They are part of the criminal justice system. A
modern constitutional analysis suggests that
the horizontal solutions must be given priority
before vertical repressive solutions. We favor
definitely the first (horizontal) form: RdJ is not
a new paradigm, it is a rediscovery of a

temporarily overlooked principle (Weitekamp

15

1999).

Besides their constitutional priority, RdJ
solutions have certain advantages for victims,
offenders and for the community (for a
systematic description see e.g. Kirchhoff 2005,
p. 279-284).

offender to take responsibility for the harmful

A RJ process encourages the

behaviour: to gain insight into the causes and
into the effects of that behaviour on others, to
repair the damages and to be accepted back
into the community. The process can give the
victim a forum to ask questions, to receive
answers, to gain understanding, to explain
the impact of the crime and contribute to
the outcome of the process. The process can
result in the victim receiving an apology,
restitution, services or some other form of
reparation. Restorative justice advocates
clearly differentiate’ punishment” - measures
whose primary purpose is the infliction of pain
or deprivation - from' sanctions”- whose main
goal should be to show that offenders can
do useful work and be valued for it (Wright
2008). However, the term" sanctions” does not
fit well with the principle of voluntary
participation. RJ processes have the potential
to provide the community with an opportunity
to articulate its values and expectations,
to understand the underlying causes of crime
and to determine what can be done to repair
the damage caused. In doing so, it could
contribute to community wellbeing and
potentially reduce future crimes (Zehr and
Mika 1998; Weitekamp and Kerner 2002).

The current restorative justice movement in
Europe is associated with the early 1980s. But
the debate on how victims and offenders might
be given opportunity to confront and resolve
issues related to crime is not new (Weitekamp
op.cit.). Critical criminologists paid attention
to the shortcomings of the criminal justice and

its Incapacity to assure peace in social life.
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Nils Christie (1977) described how lawyers
expropriate conflicts from people and often
deprive them of any possibility to reach
resolution independently. This is done by most
other experts as well, and that is the reason
why the handling of the conflict should be done
by victims and offenders. Most recently
Christie (2009) contributed to a more clear
recognition of the virtues of both systems.
Restorative justice has been proposed, as an
alternative to criminal justice (Blad 1996) or to

juvenile justice (Walgrave 1995).

5 Victim - Offender Mediation

In the last quarter of the 20™ century,
pilot projects and initial legislation were
introduced in several European countries.
In recent years RJ has been in progressive
developments and has received considerable
attention by scholars, professionals and
politicians. Different models and approaches
have been developed and experimented with.
By 1998 there were more than 900 mediation
programs (Lauwaert and Aertsen 2002). Some
describe the scene of RJ in Europe as a”
diversified landscape of competing visions”
(Peters, 2000:14). Others characterize it as a
rathet diversified landscape of complementary
(Willemsens and Walgrave 2007:490).

For a long time Victim-Offender Mediation
(VOM) has been almost the sole model

of restorative practice on the

visions”

European
continent. Now it is the most widely applied
model - in the majority of the KEuropean
countries' - and is considered as a universal
and classical RJ instrument. VOM is defined
as any process whereby the victim and the
offender are enabled, if they freely consent, to
participate actively in finding together a
resolution of matters arising from the crime
through the help of an impartial third party
VOM done both in

(mediator). can be

16

Direct mediation

in the

direct and indirect ways.
represents a face-to-face meeting,
presence of a trained mediator, between
the victim of a crime and the person who
mediation

committed that crime. Indirect

does not include face-to-face meeting and

the mediator plays the role of a“ go-between’

or a“ shuttle’ toenable the communication
between the victim and the offender.
Mediation has a legal basis in most

European countries, especially (but not only)
for juveniles. While the legislators often are
open for restorative alternatives, the justice
practitioners are more reluctant to follow:
Many mediated cases involve relatively minor
crimes committed by first time offenders.
However, serious and violent crimes are
not excluded - neither in theory nor in practice -
and some programs in
2009),

especially  the

Belgium (Walgrave

Denmark? and Germany include

more severe cases (see
Weitekamp & Kerner 2002: corporate crime,
violence in families and in partnerships,
and murder, p. xxiil). In some countries VOM
is primarily a way to divert cases from
the criminal justice process. Consequently,
referrals are made by the public prosecutors
or - where this is legally possible - by the
police. A positive outcome often leads to

discontinuance and avoids sentencing.

6 RJ After Serious Crimes.

While the inclusion of some restorative
horizontal elements in the vertical criminal
justice system is now the rule, a parallel track
is possible as well, especially for more serious
offences. It is a widespread error that RJ can
be used only for minor offences. Unreflected
repetition of this error does not make it right:
Leading experts like Weitekamp and Kerner
serious crimes. The success

do not exclude

of Truth and Reconciliation Committees
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underscores the correctness of their position.
In these commissions, restorative elements
lead to a future not determined by revenge and
vertical justice (Weitekamp and Kerner 2003,
Parmentier 2001).

Usually, if not the prosecutors, then the
judges take into account the results of
mediation. The prosecutor may drop the case if
a restorative reaction is sufficient. In other
cases, the judges do not sentence. Successful
VOM is at least a mitigating circumstance.
Slowly but certainly criminal law learns to
take into account circumstances that come
into existence after the offence. That is for
some dogmatics of guilt difficult to accept
but is contemporary law: The German
Criminal Code was amended already in 1994 to
oblige the judges (and prosecutors) to take
into account’ the behavior of the offender
after the offense, especially his efforts to reach
a consensual solution with the victim
(participation in VOM"). The German Juvenile
Code included this version already earlier.
The legislator does not at all restrict the
application of this principle to not serious
crimes.

Several projects deal with mediation after
the sentence has already been passed, or
during the execution of the prison sentence
(Willemsens and Walgrave 2007; Kirchhoff
2005; Miers and Willemsens 2004; Aertsen,
Mackay, Pelikan, Willemsens and Wright
2004; European Forum for Victim-Offender
Mediation and Restorative Justice 2000).
Belgium has explored the possibility of
restorative options in the prison system quite
systematically (Robert and Peters 2003). It is
not necessary to underline that prison
sentences are given when the crimes are

serious.

7 More Recent Models and Its Limits

Lately, some newer RJ models, other than
VOM, seem to enter “ the market”. These
newer models use the name “ conferencing”.

Firstly, family group conferencing should
be mentioned (applied in Belgium, UK,
Finland, Germany, the Netherlands, Albania
etc.). This process brings together the

“ stakeholders” : victim, offender, family, friends
and key supporters of both, and possibly
representatives of agencies, for example, social
services, probation and police in finding a
solution how to address the aftermath of the
crime. The meeting is normally facilitated by
an independent facilitator. Generally, this
means that the facilitator is independent from
the offender and from the victim. It does not
necessarily mean that the facilitator is not
affiliated with police or some juvenile social
services.

In some models, based on the New Zealand
practice, after all views have been stated, the
family of the offender has a private meeting
time to draw up a plan which is submitted to
the whole conference for acceptance (see
Hudson, Morris, Maxwell, & Galaway 1996;
Vanfraechem 2005; Hagemann, Schafer and
Schmidt 2009 etc.).

Secondly, community conferencing should
be mentioned. This term is mainly used
for a process similar to the family group
conferencing, mainly for adult offenders. It
is also applied in Europe (for example in
Finland and Norway). In some places there
are procedural variations. For example
the facilitator may be a police officer. The
facilitator may follow a prescribed script.
Victims may also be encouraged to bring
families and supporters. There may be 4 time-
out” for considerations of the parties
separately from each other. There may be

no private time : all parties remain in the



Dobrinka Chankova and Gerd Ferdinand Kirchhoff

room throughout (Retzinger and Scheff, 1996;
United Nations, 2006). Since the participation
in these solutions is voluntary, it is possible to
maintain a greater flexibility than in the
vertical system.

Thirdly, referral orders have been introduced
in the UK. Orders seem to contradict the
principle of voluntary participation. Here we
see the difference between RJ elements and
restitution orders: orders are the opposite from
Orders

vertical systems. This is the reason why this

voluntary agreements. belong to
paper does not look into restitution orders.
The so called Referral Orders are used
extensively with young, first time offenders,
who admit their guilt to crimes considered not
sufficiently serious to require custody, but
serious enough for the offender to be charged.
In these cases the courts must refer young
offenders to a " Youth Offender Panel”. The
panel is composed of two trained volunteers
and one official. Its aim is to provide a
constructive forum for young offenders to
confront the consequences of their offence and
to agree to undertake a program of meaningful
activity. This program may include provision
for, inter alia, reparation, mediation or
community work. The terms of this agreement
can be three months at least, and all the way
to 12 months maximally in duration. Victims,
and supporters of the young person, are
entitled to be present, but this does not often
happen (Wright 2006; Wolhuter, Olley and
Denham 2009). Again there is the question
whether victims really welcome these
attempts to include them and whether the
restorative element is not used primarily in
the interest of offender rehabilitation. In the
case of community work, the question is
whether this is primarily a means of offender
whether the

really is restored in her damages. Finally,

rehabilitation or community

18

there might be doubts why it is necessary to
bring the case first to the court who then
diverts.
Fourthly, the Restorative Cautioning for
juveniles is practiced by the Thames Valley
Police since a decade. It uses the family group
conference method to caution young offenders
for a wide variety of criminal offences. Since
1998 all cautions, reprimands and final
warnings for juveniles in this area have used a
restorative conference approach. The offender
is encouraged to think about the effects of
his or her actions on the victim, but the victim
is seldom present (Hoyle, Young and Hill,
2002).

introduced in the Criminal Justice Act 2003,

Conditional cautioning for adults was

sections 22-27.

Sometimes it is a new name that catches
attention. In the UK, and Ireland, restorative
conferencing has been introduced in some
places. This is a slight variation of the
restorative cautioning. It normally accompanies
a warning, but supporters, as well as victim
and offender, meet together in a conference
with a trained facilitator. Outcome agreements
set out what the offender will do to address the
harm done. Reparation and also involvement
in a rehabilitative programme - to address the
underlying causes of offending behaviour -
may be agreed upon (Youth Justice Board,
1999)°. The difference to the conferencing

solutions described earlier is minute.

8 A Diversified Scene in Europe

Within Europe, there is not an equal level
of penetration of the wvertical systems by
restorative elements. While in England and
Wales, for example, it is proposed to introduce
youth restorative disposals’, such restorative
orders are already included in the German
Code for decades. The

Juvenile System under Jesionek included for

Juvenile Austrian
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the majority of cases in the Vienna Juvenile
Court restorative measure called ATA' In
Germany restorative elements are included in
the Juvenile Code and in the Code of Criminal
Procedure and Code of Criminal Law ($ 153a
StPO* § 46a StGB®).

Different models are functioning in different
environments. It is not possible to compare
them. Moreover, one and the same model
applied in different countries leads to different
outcomes (Chankova, forthcoming). It could
only be claimed that every model has a right to
life, if the fundamental RdJ principles, values
and standards are observed, and if it serves
well the needs of victims, offenders and
communities.

An experimental (pilot) phase of new RJ
models proved to be essential for considering
the peculiarities in any given country before
adopting legislation and developing practices.
Observing of quality standards is of ultimate
importance for not allowing distortion of the
models, especially when they are at early
stage. Standards and certification of programs
1s a proven way to enable quality control - but
such standards, like those developed by
the “ Taeter - Opfer - Ausgleichsbuero” in
Germany, require a stable institution for these
horizontal solutions.

In some countries (France, Finland, Norway,
Poland) volunteers play an important role in
RJ processes. In other countries (Austria,
Germany, Belgium) the intervention is highly
professionalised. Of course the inclusion of
volunteers is often a consequence of lack of
funds to pay professionals. It also poses severe

legal problems in the field of protection of

privacy - criminal justice officials cannot
simply* wave” a case from the vertical system
into an independent horizontal system. This
shows again that restorative justice elements
in vertical systems depend on voluntary
participation of the stakeholders - this
voluntary participation is an indispensable
element in all restorative justice approaches.

There is variety in the relationships of RdJ
models to the criminal justice system. In some
countries we find exclusively system based
programs (penal mediation in Belgium). In
other countries there are primarily community
based programs (certain initiatives in France,
Germany etc.). Consequently, there has also
been diversity in the role played by criminal
justice institutions in the adoption of RJ
programs. While in Norway and Finland
mediation arose quite autonomously alongside
the neighbouring fields of probation and victim
support, in Austria, France and the Czech
Republic, probation or victim support have
played a central role (Willemsens and
Walgrave 2007). In Germany, the social
workers in the prosecutor’s offices and the
juvenile court aids in the municipal youth
authorities have played a leading role. Most
recently, important victim support groups
gave up resistance against victim offender
mediation.

Local and regional developments of RdJ
models in Europe are still the norm; nation-
wide spreading is an ideal to be pursued.
Funding from central governments in many
countries 1s a sign that RJ models are
considered important on a national scale. Such

signs must be interpreted with caution

! ATA=Aussergerichtlicher Tat-Ausgleich, extra judicial balancing between victim offender mediation. U.
Jesionek was the Chief Justice in the Vienna Juvenile Court-under his guidance, 80% of the indictable
offences were handled with ATA. See Section 7 JGG in connection with Chapter IX a, Sections 90 a

Austria ( Hoepfel 2004).

? StPO= Strafprozessordnung, German Code of Criminal Procedure

* StGB= Strafgesetzbuch, German Code of Criminal Law
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(Weitekamp and Kerner 2002).

Summarizing the latest processes in Europe,
it could be said that there are good prospects
for further developments of RJ models in
criminal proceedings. The expectations are
that RJ practices will be largely applied, both
for juveniles and adults. Family group
conferencing and community conferencing
probably will be further developed and
institutionalised. Expansion of restorative
cautioning and restorative conferencing for
juvenile offenders 1is expected in some
countries. Community based models will also
develop in Central and Eastern European
countries (Restorative dJustice Consortium,

2000; Chankova, forthcoming).

9 Positive Results in Spite of Concerns
and Scepticism

However, there is also some place for
scepticism, when RdJ practices (mainly VOM)
are converted (some would say subverted) into
nothing else but an instrument of vertical
justice. There are opinions expressed that
greater use will be made of RJ but that it will
be co-opted within the values of the formal
criminal justice system; even so, it may
remain marginalized, and all the more so if
it attempts to maintain some independence
from the system (Davis 1992, Fattah 2004).
of the

insufficiently grounded through

Inaccurate articulation concepts,
reflection,
makes them vulnerable to being undermined
by bureaucratic or professional interests and
incapable of coping with the presumption that
punitive measures are the norm. In the desire
for implementation, some RJ advocates
anticipate possible cooptation and resistance
by politicians and the judiciary (Walgrave
2008). The institutionalisation of RJ risks
perversion of the original RJ philosophy

through cooptation and instrumentalisation
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(Aertsen et al., 2006).

In addition, concerns have been expressed
that RJ elements in the vertical system are
used primarily in favour of offenders, and not
of victims. There are voices that should be
taken seriously. They maintain: Victims are,
in effect, exploited for the benefit of offenders
and victimised for a second time (Zehr 2005;
Zernova 2007). Less radical is this opinion:
Some claim that restoration and rehabilitation
are compatible, if not mutually supportive
(Wright 2008).

groups may favour the opinion that promoting

Especially victim support
the interests of victims and those of offenders

in some situations may conflict. In the
endeavours to promote offender rehabilitation,
the need of the victim to feel secure is
overlooked. However, in a well-implemented
restorative programme the needs and interests
of victims and offenders should not be in
conflict. Victim and offenders have a common
interest in putting things right (Zernova 2007;
Walgrave 2009).

It should be emphasized that the legal,
political or social context in which RdJ is
implemented in a particular country strongly
affects the way in which it is applied. In the
countries from the continental law system the
legal context is very important for further
developments of RJ practices. The need for a
legal framework is generally recognized both
for the credibility of RJ and for funding on a
regular basis. The prevailing opinion is that
statutory underpinning creates a demand
for cases, but when statutory underpinning is
lacking, case referrals depend on the
discretion and on the good will of criminal
justice officials. But this is so even if the legal
underpinnings are present. The example of
Germany shows this.

The principle of legality has also been

held responsible for a lack of a broader
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implementation. But that is more or less a
fiction: All legal systems have provisions that
permit the prosecution to drop a case if
prosecution is not necessary. It is a question of
political will whether norms are activated in
the sense that horizontal solutions will get
priority over traditional measures. It can be
argued that the inclusion of regulations in the
codes makes RJ elements more probable. To
contemplate about the danger that legal
regulation of RJ might be too tight and that
this could lead to the justice system rationale
taking over, and flexibility diminishing, seems
at this time to be far from reality.

The importance of political context is also
broadly recognised as it directly affects
criminal policy. The ruling party allocates
funds and sets priorities, and this is crucial for
RJ as well. Authoritarian governments favour
law and order solutions. A more conservative
climate in social and legal politics does not
favour Rd.

The meaning of social context should be also
underlined. The development of RJ is strongly
influenced by the existing systems and
cultural environment. When a society is more
widely aware of RdJ, it is always more
favourable to its use. The strengthening of non-
governmental organisations is needed to
further accelerate the progress of RJ. The very
long history of the criminal justice systems in
Europe makes them reliable and dependable,
however also in a way less flexible and rigid,
and this does not favour the development of
the

on maintaining the current

new approaches. In some countries
emphasis 1is
structure of criminal system, resulting in
marginalisation of RdJ practices The still-
existing opposition from the legal actors, at
least in some places, perhaps because of fear of
loosing power, further impedes the process. All

these impeding arguments can be brought into
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the consideration that vertical social control is
the main essence of criminal law, and that -
for constitutional reasons at least - horizontal
methods of social control have to be considered

before repressive vertical methods are applied.

10 Reasons for Positive Expectations

However, continuous international
cooperation, dissemination of information and
exchange of knowledge and experience are
seen as potential compensatory mechanisms.
Sharing models of best practices and ideas are
of utmost importance. More research, more
evaluation, networking and work to influence
institutions and politicians are also vital
(Chankova, forthcoming).

Many European organizations and
instruments at supra-national level encourage
or even require member-states to introduce
VOM and other RJ practices in their legal
systems. In this aspect the Council of Europe
is very active. The Committee of Ministers - its
decision-making body - adopted Recommendation
(99)19 on Mediation in Penal Matters ®. This
sets out the principles of VOM as guidelines
for member - states. As a non-binding
instrument the recommendation encourages
the states to provide mediation as a
voluntarily accepted service at all stages
of the criminal justice process. It also
provides that legislation should be adopted.
A follow up study in 2002 showed that
this recommendation has been remarkably
influential. In 2007 the Council of Europe
adopted another soft - law act - Guidelines for
a Dbetter implementation of the existing
Recommendation concerning penal mediation®.
As a part of its integrated project “* Responses
to violence in everyday life in a democratic
society” a guide to support policy development
and implementation of RJ has been written

(Aertsen et al., 2004). The Council of Europe
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has also regularly supported the training of
mediators in Central and Eastern Europe.

In 1999 in the “ Communication on Crime
Victims in the European Union: Reflections on
(COM (1999) 349), the

European Commission made an appeal for

Standards and Actions”

additional research and experiments in VOM.
Two years later a binding act - the Council
Framework Decision of 15 March 2001 on the
Standing of Victims in Criminal Proceedings
(2001/220/JHA)" was adopted. Since then, the
member- states of the European Union are
obliged to adapt their national laws so to
afford victims of crime a minimum level of
protection. It also provides that member-states
must promote mediation in criminal cases for
appropriate offences. The European Union has
supported financially a number of projects in
the field of RJ®.

Several = non-governmental organizations
have been established on the European scale
to further promote restorative justice, and
they function quite efficiently. The major one
is the European Forum for Restorative Justice’
created in 2000 and based in Leuven, Belgium.
By promoting the international exchange
of information and mutual help, exploring and

of RJ,

assisting the

developing the theoretical basis

stimulating research and

development of legislation, training and
services it further accelerates the establishment
of restorative justice in the European context.
The European Forum is augmented by other
regional task forces *.

Indispensible for the proliferation of RdJ
ideas and principles is the teaching of the
basics in the universities and beyond. There is
common understanding that if the wish is to
create a wide restorative culture, to see
restorative models largely applied and to
establish a restorative climate in any given

country, we should begin with teaching. This
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has a very serious background: The young law
novices undergo a third socialization - what
they learned in the universities, belongs to the
self understood mainly unquestioned standards
in legal thinking. RJ has been introduced as a
part of the university curricula (in different
variations) in a number of leading European
universities. RJ ideology and models are now
being taught within various university
programs and departments, with success. As a
rule RJ is well received by the majority of
students, studying in different faculties and
having different educational backgrounds.
Thus the universities are a fertile ground in
which the idea of RJ can grow. The teaching of
RJ in European universities hopefully will be
further promoted. But there is understanding
that teaching and practice of restorative
should in the middle and

secondary schools. In Germany, there are

values start
many experiments with peer mediation of
school peer conflicts. And not only in a selected
number of schools with open minded directors,
ready to experiment; the restorative approach
should be the general policy in the whole
school system (Chankova, 2008).

On the European scale there is a heated
debate: should RdJ be limited to application in
criminal justice matters or implemented
broadly. Walgrave (2008) opts for a “ restricted
definition”, addressing only criminalisable
matters and not all other conflicts in schools,
welfare work, neighbourhoods. Other claim
that there are enough arguments that RdJ is
part of a broader concept, which has been
called ‘* restorative practices’, and includes
successful developments of RdJ in different
fields - schools, prisons, community, and at the
work place (Hopkins 2004; Liebmann 2000;

Edgar and Newell 2006)".
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11 Changed Attitudes of Recent Legal
Practitioners’ Commentaries
Definitely, the work of proponents of the

new regulations has been successful. We will

finish this overview with a report on victim-
offender mediation in the most up-to-date legal
influential commentary on the German Code
of Criminal Law (Kindhaeuser,
Paeffgen - Streng 2009, Vol. I paragraph 46a
RNr.4 p. 1498). It states: “ The positive results

of practical

Neumann,

projects in victim - offender
mediation, the great acceptance by offenders
and by victims and the generally successful
practical realization encourage to give a
special criminal - political free space for the
further development. These successful projects
are both, they are pretentious and they are a
very promising option of reparation. For a
of the

speaks convincingly the high acceptance of

continuous expansion application
restitution of damage and victim - offender
mediation in the population, favoured by the
not to be overlooked penal component of such a
procedure. First evaluation studies reconfirm:
the balance of results is positive” (translation
from German language by the authors). These
are principal positions that will reinforce the
application of horizontal elements. The daily
praxis in courts will be deeply influenced by
such statements since judges usually consult
such commentaries.

Encouraging is that a special punitive
attitude { Punitive Populism”) obviously is
For

commentary states:

not prevalent. Germany, the same
“ There 1is very little
readiness to recognize a punitive desire of the
victim as an independent factor in sentencing -
a remarkable general conviction in the
population that is quite contrary to punitive
developments in other parts of the world”
Paeffgen - Streng

(Kindhaeuser, Neumann,

2009, $ 46a RNr.3, translation from German
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language by the authors).

The European experience shows that there
are many different ways of introducing
restorative justice. There have been trials and
errors. But restorative approaches could
transform the way in which many societies are
currently organized and make them safer,

happier places.
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Note

1 For more details see:
http://www.euforumrj.org/Country/country.htm

2 http://www.euforumrj.org/readingroom/Countries/
Denmark/Denmark.pdf

3 See also http://www.glasgow.gov.uk /en/ Residents/
YourCommunity/ CommunityServices /restorative
conferencing.htm

4 Further see: http://www.yjb.gov.uk/en-gh/search?
LinkClick=%2Fcgi-bin%2FMsmGo.exe%3Fgrab_
1d%3D0%26page_id%3D1030%26query%3DYRD
%26hiword%3DYRD%2520

5 https://wed.coe.int/ViewDoc.jsp?Ref=Rec(99)19&
Language=lanEnglish&Site=DGHL-CEPEJ&Back
ColorInternet=eff2fa&BackColorIntranet=eff2fa
&BackColorLogged=clcbe6

6 https://wed.coe.int/ViewDoc.jsp?Ref=CEPEJ(2007)
13&Language=lanEnglish&Ver=original&Site=
DGHL-CEPEJ&BackColorInternet=eff2fa&Back
ColorIntranet=eff2fa&BackColorLogged=c1cbe6
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7  Official Journal of the European Communities,
22.3.2001, L. 82/1-4
8 E.g. “ Conferencing : A way forward for

restorative justice in Europe”

http://www.euforumrj.org/Projects/projects.confe-

“

rencing.htm; Building social support for
restorative justice” , http://www.euforumr;j.org/
Projects/projects.social.htm etc.

9 See: http://www.euforumrj.org

10 See: http://www.restorativejustice.org.uk/

11 http://www.transformingconflict.org
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publication of quotations or small excerpts), or are not currently in the process of being published will
be considered. Abstracts should clearly define research findings, but should be brief and not include
any tables or diagrams. The copyrights of all published manuscripts will belong to the Tokiwa
University Graduate School of Human Science. All published manuscripts will be converted to

electronic form.

Contributions
Journal contributions are restricted to only those determined eligible by the university (see
“ Eligibility” below). Contributions will only be accepted in English or Japanese; all contributions in
English should be proofread by a native speaker before submission.

Manuscript submission will be announced via the bulletin board in the 4™ floor graduate student
room of the @ Building. After the Editorial Board reviews submissions, they will notify all authors by
mail as to whether or not their submission was accepted. Authors of accepted contributions will be
given written verification that their paper was accepted. In the case that only two or less contributions

are accepted for publication, journal publication may be postponed to a later date.

1 Manuscript Submission
Authors must submit two original copies and one digital copy of their manuscripts. Digital
copies can be submitted on either CD or floppy disk, but the format must be MS Word (or
equivalent). All submissions should be either handed in to the Teaching & Research Support

Service Center, or mailed to the address below by the appointed date and time.

(Send to)
Teaching and Research Support Service Center, Tokiwa University
1-430-1 Miwa, Mito, Ibaraki 310-8585

With the exception of contributing teaching staff, all of those who submit a paper must also
submit a letter of recommendation from their Research Mentor or another applicable advisor.

It is the author's responsibility to save an extra copy of the submission in the event that one of
the submitted copies is somehow damaged or misplaced. Once a submission is accepted, it is

requested that authors have it proofread. Authors will be given two days to have the proofreading
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done, and the content of the submission must not be changed in the process. Further editing will
not be allowed once a manuscript is resubmitted.
Manuscripts that do not adhere to the correct submission guidelines as outlined will not be

accepted.

2 Eligibility
Only those who fit in one of the following categories will be eligible to contribute. (In accordance
with the Tokiwa Graduate School Academic Journal Regulations No. 4 Article 1)
1 Course instructors for the Tokiwa Doctoral Program in Human Science.
2 Students or researchers enrolled in the final semester of Tokiwa University's doctoral program.
3 Anyone who has completed the final semester of Tokiwa University's doctoral program
4

Those specially recognized by the Editorial Board.

Note: In the case that a manuscript is submitted under multiple authorships, they will still be
accepted if secondary authors do not meet the above requirements as long as the head author
does. However, if the head author of a submission does not meet the requirements stated above,
his or her submission will not be accepted, regardless of whether or not secondary authors do in

fact meet the requirements.

3 Categories for paper application acceptance
Original article,

Research notes

Research review,

Insights on an academic society,

Ot = W DN +—

Book review

Both original articles and research notes are categorized as academic papers. The merit of
submitted original articles (including its contents, results, layout, etc.) will be determined by the
editor assigned to judge the manuscript. Research notes serve as a temporary report and outline
of research completed to a certain point but still pending final results. When composing the
research notes, it is not necessary to make a detailed outline of the previous research that
matches the research theme. They should include just factual information, minimizing the usage
of tables and figures. Furthermore, research notes should not include any information that may
be subject to change as the research continues.

Based on the above descriptions, contributors should be aware that the category under which a

given manuscript is submitted is subject to approval and possible change.
* As a general rule, the above applies to all submitted manuscripts. Judgment about the status and

acceptation or rejection or a submission of a manuscript will be made by the Editorial Board, or

those specially recognized by the Editorial Board.
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Information for authors regarding contributions to the Tokiwa Journal of Human
Science, Victimology, and Community Development

The Tokiwa Journal of Human Science, Victimology, and Community Development is an academic
periodical that examines the different aspects and research related the three graduate schools at
Tokiwa University: the Graduate School of Human Science, the Graduate School of Victimology, and
the Graduate School of Community Development. In addition to selected academic papers, the
editorial committee will publish collected dissertation abstracts, lectures, symposium reports, and
case reports, also considering round-table discussion minutes, scientific and research society
quotations, etc. (Tokiwa Graduate School Scientific Journal Regulations No. 5 Article 1). Only
submissions that have not been previously published (not including the publication of quotations or
small excerpts), or are not currently in the process of being published will be considered. Abstracts
should clearly define research findings, but should be brief and not include any tables or diagrams.
The copyrights of all published manuscripts will belong to the three graduate schools of Tokiwa
University: the Graduate School of Human Science, the Graduate school of Victimology, and the
Graduate School of Community Development. All published manuscripts will be converted to

electronic form.

Contributions
Journal contributions are restricted to only those determined eligible by the university (see
“ Eligibility” below). Contributions will only be accepted in English or Japanese; all contributions in
English should be proofread by a native speaker before submission.

Manuscript submission will be announced via the bulletin board in the 4™ floor graduate student
room of the @ Building. After the Editorial Board reviews submissions, they will notify all authors by
mail as to whether or not their submission was accepted. Authors of accepted contributions will be
given written verification that their paper was accepted. In the case that only two or less contributions

are accepted for publication, journal publication may be postponed to a later date.

1 Manuscript Submission
Authors must submit two original copies and one digital copy of their manuscripts. Digital
copies can be submitted on either CD or floppy disk, but the format must be MS Word (or
equivalent). All submissions should be either handed in to the Teaching & Research Support

Service Center, or mailed to the address below by the appointed date and time.

(Send to)
Teaching and Research Support Service Center, Tokiwa University
1-430-1 Miwa, Mito, Ibaraki 310-8585

With the exception of contributing teaching staff, all of those who submit a paper must also
submit a letter of recommendation from their Research Mentor or another applicable staff
member.

It is the author's responsibility to save an extra copy of the submission in the event that one of
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the submitted copies is somehow damaged or misplaced. Once a submission is accepted, it is
requested that authors have it proofread. Authors will be given two days to have the proofreading
done, and the content of the submission must not be changed in the process. Further editing will
not be allowed once a manuscript is resubmitted.

Manuscripts that do not adhere to the correct submission guidelines as outlined will not be

accepted.

2 Eligibility
Only those who fit in one of the following categories will be eligible to contribute. (In accordance
with the Tokiwa Graduate School Scientific Journal Regulations No. 4 Article 2)
1 Researchers and students who are enrolled or will enroll Tokiwa University' s Graduate
Program
2 Those who have graduated from one of Tokiwa’ s graduate schools
Those acknowledged by the Editorial Board

3 Categories for paper application acceptance
1 Original articles
2 Research notes

3 Research review

For descriptions about the classification of original articles and research notes, please consult
the “ Categories for paper application acceptance” in section 3 of the above text, * Information

for authors regarding contributions to the Tokiwa Journal of Human Science.”

* As a general rule, the above applies to all submitted manuscripts. Judgment about the status and
acceptation or rejection or a submission of a manuscript will be made by the Editorial Board, or

those specially recognized by the Editorial Board.
Important points to remember when preparing a manuscript for submission
Page Composition 1st page (front cover) ..... Title, Author's name, etc.
2nd page ...... Abstract, keywords

3rd page ....... Body

Front Cover (and binding)

1 Title Try to avoid overly-broad titles such as "Research on [X] topic." Titles should be brief but
clear in their description of the contents of the manuscript. Use a running title if the
original title is very long. If you plan to submit two or more separate manuscript copies at
one time, make sure that they have different titles.

2 Author’' s Name

3 Position, field of work/study, name of Research Mentor
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4 Number of figures and tables in text
5 Anticipated number of reprints (up to 50 reprints will be provided for distribution at no extra fee)
6 Contact address, telephone number (FAX number and e-mail address)
7 Important notes regarding editing/printing (please write using red ink)
Page 2
1 Abstract
The abstract should be between 150 and 200 words, and should be written in a way that
readers can gain a clear understanding of the contents of the paper by reading it.
2 Keywords

Up to five keywords should be included after the abstract.

Page 3 - Text body

1 Style, number of pages
Use standard A4 sized paper. Separate figures and tables should be included in such a way
that they can be easily included alongside the text in the manuscript.
Use a word processing program such as Microsoft Word to type and print the paper (font size
11, 30 lines per page). Original articles should consist of 20-25 pages and research notes should
consist of 10-20 pages. Please justify text in a manner that does not force word-splitting at the
end of lines. Manuscripts should be proofread by a native speaker of English before being handed
in.
2 Organization
Manuscripts should be organized in accordance with the guidelines written below. However,

there 1s possibility for slight deviations from layout described (see notes 1 and 2).

Introduction Clearly indicate the purpose and the of the research in the preface or its
equivalent

Research Method

Outcome/results

Discussion

Conclusions

Acknowledgements: list research contribution sources, etc.

References (See Note 3)

Titles of charts/figures (including explanatory notes - see Note 4)

(Note 1) Slight deviations from the organization prescribed above will be considered
based on their suitability and the reasons for the differences. However, a sample
of the standardized guidelines used should be provided when a manuscript is

submitted using a different organizational standard than the one described.

(Note 2) In the case that there is a difference in opinion between the contributor and any other

involved party regarding any of the contents of the manuscript, the disputed issue should
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be outlined in a separate chapter titled "Results and Considerations." If this is the case, the

manuscript will be classified as “* Research Notes.”

(Note 3) References
1 In-text citations (in margins)
For in-text citations of literature, text can be transcribed directly from the source.
Citations for a single author
i.e. “ According to Skinner (1967)..."
“ ...are reported (Sidman, 1990).”
Citations for two authors
i.e. “ According to Horne and Lowe (1996)...”
“ ...are reported (Sekuler & Blake, 1995).”
Citations for three or more authors
When the citation appears for the first time in the text, list all of the authors’ names.
i.e. “ According to Matthews, Shimoff, and Catania (1987)..."
“ ...are reported (Matthews, Shimoff, & Catania, 1987)."
For every subsequent appearance of the citation, you should abbreviate it according as is
done in the following example.
i.e.“ According to Matthews et al.(1987), ..."
“ ...are reported (Matthews et al., 1987).”

Only the authors' surname must be used when citing names. In the event that two authors share

the same surname, please also include the first initial of the author following the surname.

* Direct citation of text

When you wish to directly cite a source, use the following as a guideline.

“ ....Takahashi (2001) addressed the problem with the following.”
(1 line space)

In the case of

. (Takahashi, 2001, p.102)"
(1 line space)

“ So, as can be gathered from Takahashi’ s statement above,...”

2  Format for cited reference list
All references that are cited in the text need to be listed. This list should be displayed in
alphabetical order by the name of the leading author. If two books share the same author name,

list in order of publication date.
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First additions
Skinner, B. F. (1974). About behaviorism. New York : Knopf.
Revised additions
Catania, A. C. (1984). Learning. 2nd ed. Englewood Cliffs, NdJ : Prentice-Hall.
Edited texts
Hayes, S. C. (Ed.) (1989). Rule-governed behavior : Cognition, contingencies, and instructional
control. New York : Plenum.
Journals
Shimoff, E., Catania, A. C., & Matthews, B. A. (1981). Uninstructed human responding :
Sensitivity of low-rate performance to schedule contingencies. Journal of the Experimental
Analysis of Behavior, 36, 207-220.
Web addresses
Landsberger, J. (n.d.). Citing Websites. In Study Guides and Strategies. Retrieved May 13,
2005, from http://www.studygs.net/citation.htm.

References should be cited according to academically accepted guidelines, such as those
released by the American Psychological Association or the Chicago Manual of Style (see

examples below).

American Psychological Association (2001). Publication manual of the American Psychological
Association. Fifth edition. Washington, DC: American Psychological Association.
The University of Chicago Press (2003). The Chicago Manual of Style: The essential guide for
writers, editors, and publishers. 15" ed. Chicago: The University of Chicago Press.

(Note 4) Tables and Figures

1 Only clear images should be used. Figures and tables should be printed onto white, glossy paper,
and should not contain anything hand-written. The width of all images should be 7-14 cm.

2 The author’ s name, figure number, and any layout instructions should be written in pencil on
the back of a figure, and then pasted on a separate piece of paper. If the author has any specific
instructions regarding the size or positioning of a figure, he or she should indicate so on the page
the figure is pasted to.

3 All tables or figures should be labeled as "Table 1" or "Fig. 1." Any titles, explanations, or
annotations to charts or figures should be written on the intended text page where the figure will
be placed rather than on the accompanying the image page.

4 Any explanatory text accompanying figures should be written in red ink in the margin right of

the figure will be placed on the manuscript page.
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Editing Schedule

The following outlines the planned schedule for editing work:

© 0 3 & Ot B~ W b M

e e e e e
S Ot A~ W N = O

Distribution of contribution application information and application forms (Late May)
Deadline for contribution applications (Mid-July)

Distribution of documents and forms required for contributing (Late July)
Manuscript submission deadline (Early October)

Official request will be sent to selected reader manuscripts reviewers (Early October)
Reading deadline (Early November)

Resubmission deadline (Early December)

Second review of manuscript (Early December)

Second review deadline (Early January)

Final submission deadline (Late January)

Manuscript printing (Early February)

Sending of first proofs (Mid-February)

Deadline for first proofs (Mid-February)

Final proofreading deadline (Late February)

Final manuscript printing (Late February)

Distribution of final printed journals (Late March)
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